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and by him returned to the bank. This effect cannot, we think, depend on 
there being cash enough in the bank at the moment the check is presented 
to pay it. We find no such limitation of the doctrine in the cases. Bank- 
ing, we know, is based largely on a system of credits. Few banks, when 
entirely solvent, could pay in cash checks if presented at once for all lia- 
bilities to depositors. Cash is retained in the till sufficient for the trans- 
action of business, with the knowledge of its usual course — that the busi- 
ness is based largely on a system of credits. So the legal effect given the 
transaction cannot, we think, be limited by the amount of actual cash that 
Josiah Morris & Co. had on hand at the date of the deposit of the cheek. 

"Can the effect of the deposit of the check be limited by the financial 
condition of the bank on the settlement of all of its business transactions? 
It cannot, we think, for obvious reasons. There might be cash enough in 
the bank to pay the check when presented, and yet the bank be insolvent 
in fact. A bank might continue its business for many days when its finan- 
cial condition was such that it could not, on liquidation, discharge all of 
its liabilities; and later, by the appreciation in value of its assets, it might 
become solvent. We find no authority and no reason for limiting the effect 
of the deposit by the financial condition of the bank." 



Actions — Discretion of Trial Court — Illustration before Jury of 
Impaired Physical Condition. — To permit the plaintiff in an action for 
personal injuries to illustrate before the jury his impaired physical condi- 
tion, claimed to have been the result of the accident in question, by writ- 
ing his name, spilling a glass of water which was handed to him and other 
similar performances, is a stretch of judicial discretion which would justify 
the Appellate Division in ordering a new trial. Being a discretionary mat- 
ter, however, it does not constitute such an error of law as will permit this 
court to reverse the judgment. Clark v. Brooklyn Heights R. Go. (Ct. App. 
N. Y.), 30 N. Y. Law Journal, 1685. 

Per Gray, J.: 

"We think that the court should not have stretched its discretion to such 
an extent, and that, while it was not an abuse of judicial discretion, it was 
on the border line of such an error. 

"The object of all evidence is to inform the trial tribunal of the material 
facts, which are relevant as bearing upon the issue, in order that the truth 
may be elicited and that a just determination of the controversy may be 
reached. It is not objectionable, in these cases, that the evidence may go 
beyond the oral narrative and may be addressed to the senses; provided 
that it be kept within reasonable limits by the exercise of a fair judicial 
discretion. It should be only of a nature to assist the jurors to an under- 
standing of a situation, or of an act, or to comprehend objective symptoms 
resulting from an injury. Examples of this class of evidence are frequent; 
in the viewing of the place of an occurrence, in the production of some 
article relevant to the issue, or in the exhibition of the person and of the 
marks, or obvious evidences, of injuries, sustained. Personal injuries may 
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be simulated and deception may be practiced in such exhibitions; but- that 
can no more be prevented than can perjury in testimony. When, however, 
proof is attempted to be made by allowing the plaintiff to act out upon a 
judicial stage before the jurors what he, or his physicians, have testified to 
be some nervous affection, resulting from an injury, the exhibition is im- 
proper because unfair. As something under the sole control of the witness 
himself it is beyond the ordinary tests of examination. Nor does such evi- 
dence allow of any record beyond the reporter's notes of what he saw upon 
the trial. It is intended to prejudice the minds of the jurors, and it is cal- 
culated to affect the calm judicial atmosphere of a court of justice. The 
plaintiff in such cases has sufficient advantages without adding to them a 
spectacular illustration of his symptoms. The Appellate Division, in its 
general jurisdiction to review trials, might well have ordered a new trial, 
in the interest of justice. As it is, we are constrained to affirm the judg- 
ment, with costs, because the matter was discretionary." 



EXECUTORS TBUSTEES — ADMINISTRATION OF TBUST EVIDENCE RE- 
PORT — Approv Air— Right to Appoint Auditor — Statutes — Investments — 
Fiduciaries, especially those acting in a double capacity, will do well to familiar- 
ize themselves with the facts and law of this case: 

Executors in their reports to the probate court represented that some thou- 
sands of dollars had been received by them from the sale of city lots belong- 
ing to the estate, and that the interest on the purchase-money mortgages 
had been paid. No money had in fact been paid, and all the mortgages 
were in default, and foreclosures were going on. Held that, owing to the 
misrepresentations, the fact that beneficiaries under the will had assented 
to the accounts of the executors, did not exonerate them from liability for 
their unwarranted investment in making advances to purchasers for build- 
ing purposes, etc. 

A statement by an executor in his account as of his own knowledge, but 
which, as a matter of fact, he did not know to be true, was fraudulent in 
law. 

On an accounting by executors it appeared that one of them owned a 
half interest, together with the estate, in certain city lots, which interest 
was known to the other executor, and the executors sold the lots and 
advanced money from the funds of the estate to the purchasers for build- 
ing purposes, and the reports made by the executors to the probate court, 
showed payments on the purchase price of lots, payment of interest, etc., 
when in fact none had been made. Held, that a finding of bad faith on the 
part of the executors was warranted. 

Where an executor has maladministered the funds of the estate by invest- 
ing in improper securities, and he turns them over subsequently to the 
testamentary trustee, who receives the securities and inventories them at 
the value of the fund which was invested in them, and so carries them along 
in his reports, both the executor and the trustee are chargeable for any loss. 
Where the executor making an investment becomes the trustee and 



